BOUTIN ASSOCIATES, rrrc

Attotgr‘ie"}'r”)s ‘:~At Law

Edmund J. Boutin

August 24, 2005

Debra A. Howland

Executive Director and Secretary

New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10

Concord, NH 03301

Re: DWW 04-048
City of Nashua — Pennichuck Water Works, Inc.

Dear Ms. Howland;

I have enclosed an original and eight copies of Merrimack’s Response to Pennichuck
Water Works, Inc. Motion for Clarification, Reconsideration and/or Rehearing Regarding Order
No. 24,489. Copies of the foregoing is being sent this day by e-mail and first class mail to all of
the parties on the Commission’s official service list in this proceeding.

Additionally, pursuant to PUC 202.07(a)(2) and PUC 202.08(a) and (b), please find a

computer diskette containing the within document.

. Edrhund J . Boutin

cc: Service List (Attached)

One Buttrick Road « P.O. Box 1107 « Londonderry, NH 03053 « 603.432.9566 * 603.432.7419 (fax)
E-mail: Eboutin@boutinlaw.com
Web site: www.boutinlaw.com



STATE OF NEW HAMPSHIRE
BEFORE THE
PUBLIC UTIILITIES COMMISSION

City of Nashua: Taking of Pennichuck Water Works, Inc.
Docket No. DW 04-048
TOWN OF MERRIMACK’S RESPONSE TQO PENICHUCK WATER WORKS,

INC. MOTION FOR CLARIFICATION, RECONSIDERATION AND/OR
REHEARING REGARDING ORDER NO. 24,489

Now comes the Town of Merrimack, by and through its Attorneys, Boutin &
Associates, P.L.L.C., and responds to the Motion for Clarification, Reconsideration
and/or Rehearing Regarding Order No. 24,489, filed by Pennichuck Water Works, Inc.
(“PWW?) on August 15, 2005 as follows:

1. From the outset of this proceeding, the Town of Merrimack has reserved
judgment about whether the taking of PWW’s assets by the City of Nashua is in the
public good.

2. Merrimack is a Town directly served by PWW and has an abiding interest
in whether any resulting action by the Commission considers the interests of Merrimack
and parties similarly situated.

3. One of the primary issues of concern to Merrimack is whether rates will
remain fair to Merrimack ratepayers, including its largest employer, the Anheuser-Busch
Company.

4. The question of future rates involves both the acquisition price to be paid

by Nashua and future capital investment plans that these rates could support.



5. Because of this, the Town of Merrimack can only make a judgment as to
whether it will support or oppose Nashua’s application on the issue of public good if it
has some sense of what the valuation of PWW’s assets will be.

6. At present, PWW has submitted pre-filed testimony on the issue of future
rates which contains the lowest possible assumptions on the issue of acquisition price and
Nashua’s cost of capital (especially when there may be revenue requirements related to
set asides that may be required in order to satisfy bond holder security requirements).
See Pre-filed testimony of George Sansoucy and Steven A. Adams filed on November
19, 2004.

7. Nashua has also declined to address what post acquisition rates will be,
after almost one year of litigation in this proceeding. See Nashua’s response to Staff
Public Interest Data Request 2-2.

8. In deposition testimony, the City of Nashua has inferred that there is some
price at which Nashua would withdraw its petition and/or not complete the purchase. No
witness to date has been able to say what this number is, only that one exists. Therefore,
towns like Merrimack are in the position of spending substantial sums in a proceeding
that may be futile; and the Commission will be in the position of having to determine the
public good without knowing whether Nashua and/or the District will proceed. See
excerpt from deposition of Brian McCarthy, attached as Exhibit A.

9. The Town of Merrimack is also concerned that it be able to learn as much
as possible about the ability of Nashua and/or its offspring, the Merrimack Regional

Water District (“District”) to manage the PWW assets prudently.



10.  Nashua has responded to numerous data requests about the proposed
acquisition and its ability to manage the system by simple statements that the District will
be managing the utility and third parties will subcontract its operation and maintenance.
See Nashua’s response to Staff Public Interest Data Requests 1-3, 2-4, 2-5, 2-6, 2-8, 2-9,
2-10, 2-11 and 2-12.

11.  The District has no present plans about managing the utility, except to
echo Nashua’s assurances that it will higher qualified operators. However, managing
these operators is still an issue of primary importance and Nashua’s ability to manage its
own utility operations are directly pertinent to whether it can manage the subcontractors.
The District has no prior management experience and has no mechanism in place to
assure that it can do such management.

12. This requires that Merrimack be allowed to continue, as it has, to
participate in the discovery process, including the examination of witnesses at deposition.

13.  This also requires that there be as broad a discovery as is reasonable
concerning pre-filed testimony already received on the issue of valuation and
management of the PWW assets to be acquired.

14. In Merrimack’s view, the Commission’s order for which reconsideration is
sought places unreasonable limits on this discovery. The result is that the Commission
may have a truncated record upon which to decide the issue of public good.

15.  Merrimack recognizes that the limitations placed on discovery of matters
prior to November 2002, concerning Nashua’s activity related to the Pennsylvania

Suburban offer to purchase, are matters between PWW and Nashua and takes no position



on this portion of PWW’s motion for reconsideration and/or rehearing regarding Order
No. 24,489.

WHEREFORE, the Town of Merrimack now prays that the Commission:

A. Reconsider and/or clarify its order to recognize that discovery on the issue
of valuation and Nashua’s past ability to manage proprietary functions should be allowed;
and

B. Grant such other and further relief as shall be deemed reasonable and just.

Respectfully submitted,
TOWN OF MERRIMACK
By Its Attorneys,

BOUTIN & ASSOCIATES, P.L.L.C.

Date: August& , 2005 By, é‘:’ g j

Edmund J. Boutin

P.O. Box 1107
Londonderry, NH 03053
(603)432-9566

CERTIFICATE OF SERVICE

I, Edmund J. Boutin, Esquire, hereby certify that I made service of the foregoing

by mailing a copy of the same, postage prepaid, to all }%n@

Date: August P [, 2005

Edmund J. Boutin



CITY OF NASHUA PETITION FOR VALUATION

EXHIBIT A

Deposition of Brian S. McCarthy

STATE OF NEW HAMPSHIRE

PETITION FOR

CITY OF NASHUA

DEPOSITION of BRIAN S. McCARTHY %

Taken by Notice at the offices of the Nashua City
Hall, 229 Main Street, Nashua, New Hampshire, on

Wednesday, July 20, 2005, commencing at 9:44 in the

forenoon.
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having a presentation from USFilter.

Q. Or jog your memory with respect to any
other contractor?

A. No.

Q. Is there a top price that Nashua's
willing to pay to acquire the Pennichuck assets
through the Public Utilities Commission process?

MR. UPTON: Objection.
You can answer it if you want.
A. Ultimately there must be.
And what must it be?
A. The price at which it no longer makes

economic sense to do this.

Q. And what is that price?
A. I do not know.

Q. Do you have a range?

A. No, I don't.

Q. Is the -- 1f the --

MR. UPTON: I want to make sure I have
a continuing objection to this line of questioning.
Q. If the results of the purchase price
is that the rates of the city or of the water

district would have to be at -- or be higher than
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rates that are contemplated through Pennichuck,
would that be an indication that it is too high a %

price that does not make economic sense?

A. You're asking with regard to the
instantaneous rate at the time of the téansfer of
assets or the aggregate rate over time?

Q. Both.

A. I think that the second is the more
driving factor of that equation; the figst needs to

be considered, as well.

Q. In other words, as I understand what

you're saying, long-term higher rates would

i
1
|
!

certainly be -- from an economic standpoint would

not make sense?

A. Yes.

Q. But an initial short-term higher rate

G

from an acquisition would be something that perhaps
could be tolerated under the circumstances?

A. It would depend on the performance of

the long-term rates.

gy

Q. And what do you mean by "economic

sense”"?

A. All other things being equal, if the :
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rate-payers will pay more under one model than the
other, that is my definition of "economic sense."
If, in fact, under continued ownership by Pennichuck
or its successors, the rates would be lower over
time, then I believe it makes sense to put the
utility into public ownership. If that.could not be
sustained over time, then it does not.

Q. I want to share -- make sure I
understand the does and does not. So you're saying
if over the long term, rates would be lower under
Pennichuck or private ownership, it doesn't make
economic sense to have the system municipalized; is
that right?

A. Yes.

Q. But 1f over the long term the rates
would be lower through public ownership, then it

would make sense to municipalize Pennichuck?

A. Yes.
Q. One of your data request responses
deals with the issue of severance damages. Do you

have an understanding of what severance damages is?
A. Yes.

Q. And what are they?
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Steven V. Camerino, Esq.
15 North Main Street
Concord, NH 03301-4945

David Caron

Town of Londonderry

50 Nashua Road

Suite 100

Londonderry, NH 03053-3416

Katherine E. Chambers
Town of Milford

Town Hall

One Union Square
Milford, NH 03055-4240

David R. Connell, Esq.
City of Nashua

229 Main Street

P.O.Box 2019

Nashua, NH 03061-2019

Elizabeth Coughlin

Merrimack River Watershed Council
600 Suffolk Street — 4™ Floor
Lowell, MA 01854-3629

Dom S. D’Ambruoso, Esq.
Ransmeier & Spellman, PA
One Capitol Street

P.O. Box 600

Concord, NH 03302-0600

William R. Drescher, Esq.
Drescher & Dokmo

21 Emerson Road

P.O. Box 7483

Milford, NH 03055-7483



Michael S. Giaimo
Business & Industry Assoc.
122 N. Main Street
Concord, NH 03301

Bryan K. Gould, Esq.
Robert A. Olson, Esq.
Brown, Olson & Gould

2 Delta Drive, Suite 301
Concord, NH 03301-7426

Jay Hodes, Esq.

Bossie, Kelly, Hodes, Buckley & Wilson
440 Hanover Street

Manchester, NH 03104

Mark Johnson

Town of Hollis

Town Hall

7 Monument Square
Hollis, NH 03049-6121

Stephen J. Judge, Esq.
Wadleigh, Starr & Peters, PLLC
95 Market Street

Manchester, NH 03101

Claire McHugh
61 Dublin Avenue
Nashua, NH 03063-2045

Barbara Pressly
11 Orchard Avenue
Nashua, NH 03060

John J. Ratigan, Esq.
Donahue, Tucker & Ciandella
225 Water Street

P.O. Box 630

Exeter, NH 03833-0630

F. Anne Ross

Office of Consumer Advocate
21 South Fruit Street, Suite 18
Concord, NH 03301-2429



Laura A. Spector, Esq.
Mitchell & Bates, PA
25 Beacon Street East
Laconia, NH 03246

Eugene F. Sullivan, 111, Esq.
210 North State Street
Concord, NH 03301-3222

Fred S. Teeboom
24 Cheyenne Drive
Nashua, NH 03063

Timothy Tieperman, Manager
Town of Merrimack
Baboosic Lake Road

P.O. Box 940

Merrimack, NH 03054

Justin C. Richardson, Esq.
Upton & Hatfield

10 Centre Street
P.O.Box 1090

Concord, NH 03302

Robert Upton II, Esq.
Upton & Hatfield

23 Seavey Street

P.O. Box 2242

North Conway, NH 03860

Steve Williams

Nashua Regional Planning Commission
115 Main Street

P.O. Box 847

Nashua, NH 03061
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